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Mission

By conducting independent and objective audits, evaluations and investigations,
we inspire public confidence in the integrity and security of SSA’s programs and
operations and protect them against fraud, waste and abuse. We provide timely,
useful and reliable information and advice to Administration officials, Congress
and the public.

Authority

The Inspector General Act created independent audit and investigative units,
called the Office of Inspector General (OIG). The mission of the OIG, as spelled
out in the Act, is to:

O Conduct and supervise independent and objective audits and
investigations relating to agency programs and operations.

Promote economy, effectiveness, and efficiency within the agency.
Prevent and detect fraud, waste, and abuse in agency programs and
operations.

Review and make recommendations regarding existing and proposed
legislation and regulations relating to agency programs and operations.
Keep the agency head and the Congress fully and currently informed of
problems in agency programs and operations.

©C O 0O

To ensure objectivity, the IG Act empowers the IG with:

O Independence to determine what reviews to perform.
Q Access to all information necessary for the reviews.
O Authority to publish findings and recommendations based on the reviews.

Vision

We strive for continual improvement in SSA’s programs, operations and
management by proactively seeking new ways to prevent and deter fraud, waste
and abuse. We commit to integrity and excellence by supporting an environment
that provides a valuable public service while encouraging employee development
and retention and fostering diversity and innovation.



Executive Summary

OBJECTIVE

The objective of our review was to address the requests of Congressmen

Michael R. McNulty and Sam Johnson regarding administrative law judge (ALJ) and
hearing office performance. Specifically, the Congressmen requested information on
(1) factors that affect ALJ and hearing office performance, (2) Office of Disability
Adjudication and Review (ODAR) management tools, and (3) Social Security
Administration (SSA) initiatives to increase ALJ productivity.

RESULTS OF REVIEW

SSA is facing the highest number of pending cases and highest average case
processing times since the inception of the disability programs. As of April 2008, there
were over 755,000 cases awaiting a decision at the hearings level. Further, Fiscal Year
(FY) 2008 ALJ processing times averaged 505 days, as of April 2008. While the
average number of cases processed per ALJ has increased from FY 2005 to FY 2007,
some ALJs continue to process cases at levels below Agency expectations.

We interviewed the Chief ALJ, 9 Regional Chief ALJs, 143 ALJs, and 146 hearing office
staff members to identify factors that may impact ALJ and hearing office productivity
and processing times. Specifically, at each of 49 hearing offices, we interviewed a
lower or higher producing ALJ, the Hearing Office Chief ALJ, one additional
mid-producing ALJ, the Hearing Office Director, a Senior Attorney Advisor, and a Senior
Case Technician. Our interviews disclosed that ALJs have varying levels of productivity
(both high and low productivity) for internalized reasons, such as motivation and work
ethic. However, we also identified factors that can impact ALJ and hearing office
productivity and processing times that are part of the case adjudication process. These
factors relate to disability determination services (DDS) case development, staff levels,
hearing dockets, favorable rates, individual ALJ preferences, and Agency processes.
However, we did not determine whether these factors impacted the legal sufficiency of
ALJs’ dispositions as it was beyond the scope of this review.

Chief ALJs use management tools and practices to oversee ALJ performance. While
SSA can take disciplinary actions against ALJs, the actions taken in the past 3 years
have been primarily related to conduct rather than performance. However, there are
actions pending against ALJs on issues related to performance.

SSA has undertaken 37 initiatives to eliminate the backlog and prevent its recurrence.
Many of these initiatives directly relate to the factors identified during our interviews as
impacting ALJ productivity and processing times. Specifically, the announcement of a
productivity expectation, hiring ALJs and staff, new automation, remanding cases to
DDSs, and quality assurance improvements will impact the productivity and efficiency of
ALJs and hearing offices.

Administrative Law Judge and Hearing Office Performance (A-07-08-28094)
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Background

OBJECTIVE

The objective of our review was to address the requests of Congressmen

Michael R. McNulty and Sam Johnson regarding administrative law judge (ALJ) and
hearing office performance. Specifically, the Congressmen requested information on
(1) factors that affect ALJ and hearing office performance, (2) Office of Disability
Adjudication and Review (ODAR) management tools, and (3) Social Security
Administration (SSA) initiatives to increase ALJ productivity.

BACKGROUND

Under the leadership of SSA’s Deputy Commissioner for ODAR, the Office of the Chief
ALJ (OCALJ) is responsible for management oversight of SSA'’s national hearing
operation. OCALJ has a workforce of over 6,000, including over 1,100 ALJs. With

10 regional offices led by Regional Chief ALJs (RCALJ) and over 140 hearing offices
led by Hearing Office Chief ALJs (HOCALJ), SSA’s hearing operation conducts due
process hearings and issues decisions on appealed determinations involving
Retirement, Survivors, Disability, and Supplemental Security Income. With over
500,000 decisions issued each year, ODAR is considered one of the largest
administrative judicial systems in the world.

SSA'’s disability programs have grown significantly over the last 5 years and will
continue to do so at an increasing rate as aging baby boomers reach their most
disability-prone years. As a result, backlogs of disability cases have formed, particularly
at the ALJ hearing level. The number of cases awaiting a decision from an ALJ has
risen from over 463,000 at the end of Fiscal Year (FY) 2002 to over 755,000 at the end
of April 2008.*

In a December 18, 2007 letter, the Chairman and Ranking Member of the House of
Representatives’ Committee on Ways and Means, Subcommittee on Social Security,
requested the Office of the Inspector General (OIG) review factors related to ALJ and
hearing office performance. Specifically, the Congressmen requested (1) ALJ case
disposition statistics, (2) ALJ and hearing office processing time statistics, (3) specific
reasons disposition numbers and processing times vary among ALJs, (4) an
identification and assessment of management tools used to oversee ALJ performance,
including disciplinary actions against ALJs, and (5) management initiatives SSA has
taken or intends to take to support increases in ALJ productivity. See Appendix B for
the Scope and Methodology of our review.

! All references to dispositions and cases in this report pertain to SSA cases and not Medicare cases.
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Results of Review

This review presents statistics on ALJ and hearing office dispositions and processing
times. Further, we present various factors that can impact hearing office and ALJ
productivity and processing times. We also present information on the management
tools ODAR uses to oversee ALJ performance along with recent disciplinary actions
taken against ALJs. Finally, we present the status of initiatives SSA has in-process or
planned to help reduce the backlog of disability cases and prevent its recurrence.

CASE DISPOSITIONS

: . : Table 1
The average number of case dispositions issued Dispositions Issued in FY 2007

per ALJ increased 13 percent from FY 2005 to

FY 2007 (see Appendix C, page C-5 for Number of Cases Number of ALJs
dispositions per ALJ in FYs 2005 through 2007). 100 or Fewer 48
Specifically, in FY 2005, ALJs issued an average 101-200 47
of 421 dispositions each, while in FY 2007, ALJs 201-300 85
issued an average of 474 dispositions each.? 301-400 190
According to the Commissioner of Social Security, 401-500 291
for most of this decade, SSA has created rules 501-600 263
and incentives focused solely on the most 601-700 123
prominent metric for measuring the backlog — total 701-800 59
cases pendi_ng.? Therefor(_a, ALQS_ have been 801-900 15
focused on issuing more dispositions each year to 901-1.000 17
reduce the backlog. ODAR issued 547,951 More tha,n 1000 T
dispositions in FY 2007.* These dispositions were ’

issued by 1,155 ALJs.> These ALJs issued case Total 1,155

dispositions ranging from a low of 1 per year to a high of 2,592 per year (see Table 1).

% These averages include dispositions issued by all ALJs each year, regardless of whether the ALJ was
full-time, part-time, new, or on extended leave or retired, separated, resigned, or died in FY 2007.

% Statement of Michael J. Astrue, Commissioner of Social Security, testimony before the House Ways and
Means Committee, April 23, 2008.

* The 547,951 dispositions issued in FY 2007 include cases remanded to Disability Determination
Services (DDS) with final dispositions issued in FY 2007 (see page 21 of this report for a discussion of
the Informal DDS Remand Project). Further, the 547,951 dispositions issued in FY 2007 does not include
cases adjudicated by Senior Attorney Advisors because Senior Attorneys did not begin issuing
dispositions until November 2007 (see Appendix H, page H-1 for a description and status of the
Adjudication by Attorney Advisors initiative).

®> ODAR's workload reports identify ALJ full-time equivalents. However, for our review, we did not use
ALJ full-time equivalents. Rather, we obtained a data file from ODAR’s Case Processing and
Management System of case dispositions issued. This data file identified the number of ALJs that issued
case dispositions each year. For example, the FY 2007 ODAR workload reports identified ALJ full-time
equivalents as 1,082.46. However, the data file identified 1,155 ALJs as issuing the 547,951 case
dispositions in FY 2007.
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CASE PROCESSING TIMES

Average times for case processing have increased 16 percent from 443 days in
FY 2005 to 512 days in FY 2007 (see Appendix C, Page C-5 for average processing
times during FYs 2005 through 2007). SSA

) . T Table 2
attributes the increased processing times to
increased hearing requests and insufficient

FY 2007 Average Processing
Time by ALJ

resources. .Ir_l FY 2007, the average processing Processing Time
time for individual ALJs ranged from a low of (Days) Number of ALJs
63 days to a high of 1,220 days (see Table 2). 100 or Fewer 1
101-200 5
Of ODAR'’s 141 hearing offices, there were 201-300 35
22 hearing offices (16 percent) with average 301-400 522
processing times that exceeded the national 201.500 376
average of 512 days by 100 days or more in 501600 297
FY 2007 (see Appendix C for average processing
times of all hearing offices). ODAR ranked 601-700 151
15 (68 percent) of these 22 hearing offices in the 701-800 o1
lower half of all hearing offices for dispositions 801-900 13
issued per ALJ per day in FY 2007, meaning that 901-1,000 2
these offices had lower productivity as compared More than 1,000 2
to other hearing offices in the nation. Total 1,155

FACTORS THAT IMPACT PRODUCTIVITY AND PROCESSING TIMES

There are factors that can impact the number of dispositions ALJs and hearing offices
issue. For example, of the 1,155 ALJs who issued dispositions in FY 2007, 95 ALJs
issued fewer than 200 dispositions (see Table 1 on page 2 of this report). Of these

95 ALJs, 1 was the Deputy Chief ALJ® and 5 were RCALJs who perform management
functions in addition to case adjudication; 13 were part-time, new, or on extended leave;
and 54 retired, separated, resigned, or died. The remaining 22 ALJs were full-time and
worked during all of FY 2007. We interviewed 21 of these 22 ALJs to identify possible
factors that may have impacted their productivity.” To ensure we interviewed ALJs in
each of ODAR’s 10 regions, we also interviewed 8 additional ALJs who were among the
lowest producers in their region.? These 8 ALJs issued between 206 and

386 dispositions in FY 2007.

® The Deputy Chief ALJ issued nine dispositions as a RCALJ in early FY 2007 prior to becoming the
Deputy Chief ALJ.

" We did not interview 1 of the 22 ALJs because of an ongoing OIG investigation being conducted at the
hearing office where this ALJ was located.

® These eight ALJs were not RCALJs, new, part-time, or on extended leave in FY 2007 and did not retire,
separate, resign, or die in FY 2007.
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In addition to the 29 lower producing ALJs, we also interviewed 31 higher producing
ALJs.® Specifically, we interviewed 21 ALJs who were the highest producers in

FY 2007. These ALJs issued between 974 and 2,592 dispositions in FY 2007. To
ensure ALJs were interviewed in each of ODAR’s regions, we interviewed 10 ALJs that
were among the highest producers in their region. These ALJs issued between 702 and
928 dispositions in FY 2007.

Finally, we interviewed the Chief ALJ, 9 RCALJs,*° 48 mid-producing ALJs, and

146 hearing office staff. Specifically, at each of 49 hearing offices where we interviewed
either a lower or higher producing ALJ, we interviewed the HOCALJ, one additional
mid-producing ALJ, the Hearing Office Director, a Senior Attorney Advisor,** and a

Senior Case Technician.*?*?

Our interviews disclosed that some ALJs had varying levels of productivity (both high
and low) for internalized reasons, such as motivation and work ethic. However, we also
identified factors that can impact ALJ and hearing office productivity and processing
times that are part of the case adjudication process. These factors relate to DDS, staff,
hearing dockets, favorable rates, individual ALJ preferences, and Agency processes.
However, we did not determine whether these factors impacted the legal sufficiency of
ALJs’ dispositions as it was beyond the scope of this review.

Internal Factors

Our interviews disclosed that ALJs have varying levels of productivity due to factors
such as motivation and work ethic. In fact, our interviews with RCALJs disclosed that
motivation and work ethic were one of the main factors that contributed to higher or
lower productivity. In fact, one RCALJ we interviewed stated a lower producing ALJ
was not motivated to process more cases despite oral and written counseling, written

° Of these 31 high producing ALJs, 13 were HOCALJs.

1% There are 10 regional ODAR offices; however, at the time of our interviews, the Region 8 RCALJ was
also the Acting RCALJ for Region 7.

1 A Senior Attorney Advisor renders advice and assistance to ALJs in preparation of cases for hearing;
conducts formal conferences with claimant representatives; analyzes, researches, and develops cases;
and prepares comprehensive written decisions.

12 A Senior Case Technician provides legal and technical support to ALJs in the processing of cases and
develops a request for hearing from its receipt in the office to its completion, independently performing a
wide range of case development actions.

'3 We interviewed 48 HOCALJs, 48 Hearing Office Directors, and 48 additional mid-producing ALJs
because 1 hearing office did not have a HOCALJ, 1 office did not have a Hearing Office Director, and
1 office did not have an additional mid-producing ALJ available for us to interview. See Appendix B for
the Scope and Methodology of our review.

4 See Appendix D for a summary of the factors that impacted the higher and lower producing ALJs we
interviewed.
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directives, and reprimands. SSA is currently taking action to suspend this ALJ.*
However, given that these factors are internal to individual ALJs, we could not easily
measure the impact motivation and work ethic had on ALJ and hearing office
productivity and processing times.

Disability Determination Services

ALJs and Hearing Office staff at all levels stated DDS allowance rates and the quality of
case development from DDSs can impact ALJ and hearing office productivity and
processing times. For example, hearing offices likely have more requests for hearing if
they are located in states with DDSs that deny more initial claims. As a result, ALJs in
these hearing offices may have higher favorable rates.'® Further, the length of time
ALJs spend reviewing cases prior to a hearing may be impacted by the extent that the
DDS developed the case.’” Despite the comments from ALJs and hearing office staff,
we did not have data to evaluate the extent that the practices of individual DDSs had on
the performance of ALJs and hearing offices.

Staff

ALJs are supported by hearing office staff who conduct initial case screening and
preparation, maintain a control system for all hearing office cases, conduct pre-hearing
case analysis, develop additional evidence, schedule hearings, and prepare notices and
decisions for claimants.'® Based on our interviews and analysis, it appears that support
staff ratios may be one factor that impacts ALJ and hearing office productivity and
processing times.**

When comparing the staff ratios of the 49 hearing offices where we conducted
interviews to the FY 2007 ODAR national average staff ratio of 4.46 staff members per
ALJ, we found that the higher producing ALJs were more likely to be located at hearing
offices with staff ratios above the national average. Specifically,

!> See page 18 of this report for a discussion of Disciplinary Actions and Appendix E for a list of recent
disciplinary actions against ALJs.

'® See page 8 of this report for a discussion of Favorable Rates.

" See page 9 of this report for a discussion on Time Spent Reviewing Cases.

'8 See HALLEX, Chapter 1-2-0-5 C.

19 \We made this observation in our March 2005 audit The Effects of Staffing on Hearing Office

Performance (A-12-04-14098) where we recommended that SSA consider developing an ideal national
staff ratio (http://www.ssa.gov/0ig/ADOBEPDF/A-12-04-14098.pdf).
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e 16 (52 percent) of the 31 higher producing ALJs we interviewed were located at
hearing offices with staff ratios above the national average and®

e 5 (17 percent) of the 29 lower producing ALJs we interviewed were located at
hearing offices with staff ratios above the national average.?*

Our interviews with hearing office staff also identified staffing levels as a factor that
impacts ALJ and hearing office productivity and processing times.?? In fact, all 48 of the
Hearing Office Directors we interviewed stated that staff ratios had a significant impact
on productivity and processing times. Further, hearing office staff in 39 of the 49 offices
where we conducted interviews stated that additional staff was needed.

When comparing the staff ratios of all 141 hearing offices to the FY 2007 ODAR
national average staff ratio of 4.46, we found that the hearing offices that ODAR ranked
in the top half for productivity were much more likely to exceed the national average
staff ratio than hearing offices ranked in the lower half for productivity. Specifically,

e 63 percent of the hearing offices ranked in the top half for productivity had a staff
ratio greater than 4.46 and

e 38 percent of the hearing offices ranked in the lower half for productivity had a staff
ratio greater than 4.46.

The number of staff needed to fully support an ALJ will be impacted by the various
management initiatives SSA has planned to reduce the disability backlog (see

page 18 of this report for a discussion of these initiatives).?* Further, our interviews
disclosed that, in addition to an adequate number of staff, the quality and composition of
the staff can also impact productivity. For example, an office may have an ideal staff
ratio, but if it does not have enough writers to prepare decisions or if the writers do not
prepare quality decisions, the hearing office’s productivity may be impacted negatively.

%0 see Appendix D, Table 2 for the higher producing ALJs we interviewed who were located at hearing
offices with staff ratios below the national average in FY 2007.

2 See Appendix D, Table 1 for the lower producing ALJs we interviewed who were located at hearing
offices with staff ratios below the national average in FY 2007.

22 \We interviewed 146 hearing office staff, which included 48 Hearing Office Directors, 49 Senior Attorney
Advisors, and 49 Senior Case Technicians.

% Supra note 3.

Administrative Law Judge and Hearing Office Performance (A-07-08-28094) 6



Hearing Dockets

An ALJ’s docket refers to the number of hearings an ALJ has scheduled during a given
timeframe.?* ALJs inform hearing office staff of the number of hearings they want
scheduled during a month along with the specific days and times to schedule the
hearings.?> The requested number of hearings is typically provided to the staff about
3 months in advance so they can identify the cases that are ready for hearings.

Our interviews disclosed that 16 (55 percent) of
the 29 lower producing ALJs sometimes did not
have as many hearings scheduled as they had
requested. Further, 11 of these 16 lower
producing ALJs (39 percent of the 29 lower

Table 3
FY 2007 Staff Ratios in Hearing

Offices Where ALJs Report
Inability to Fill Hearing Dockets

producing ALJs interviewed) stated that this was a |1carng Office | Region | Staff Ratio
regular occurrence (see Appendix D, Table 1). Charlotte 4 4.26
Eight of these 11 ALJs were located in offices Denver 8 4.49
where we interviewed other ALJs who expressed Houston 6 4.29
the same concern. The hearing offices listed in Kansas City 7 4.20
Table 3 had at least two ALJs inform us that they Oklahoma City 6 3.52
regularly did not have as many hearings Pasadena 9 3.63
scheduled as they had requested. Portland 10 3.73
San Diego 9 3.91

During our interviews, ALJs stated the main
reason not enough hearings were scheduled was because of insufficient support staff to
prepare cases. Our analysis of staff ratios confirmed the lack of support staff may have
impacted the ability of these eight hearing offices to schedule as many hearings as the
ALJs requested. Specifically, in FY 2007, seven of these eight offices had staff ratios
less than the 4.46 national average (see Table 3).

Only 7 (23 percent) of the 31 higher producing ALJs stated they regularly did not have
as many hearings scheduled as they requested (see Appendix D, Table 2). However,
only three of these seven ALJs were located in offices where we interviewed other ALJs
who expressed this concern (Fort Wayne, Indiana; Knoxville, Tennessee; and
Oklahoma City, Oklahoma). These three ALJs also stated that the main reason enough
hearings were not scheduled was because of insufficient support staff to prepare cases.
In fact, the staff ratios for the Knoxville and Oklahoma City Hearing Offices were below
the 4.46 national average.

%4 For the purposes of this report, we refer to this as a hearing docket. However, an ALJ's docket may
also refer to the number of cases assigned to the ALJ at any point in time, regardless of what stage of
case processing each case is in.

% The Commissioner plans to issue a Notice of Proposed Rulemaking that will change Parts 404 and
416 of 20 CFR to state that SSA, rather than the individual ALJ, will set the time and place for a hearing.
The intent of this change is to give hearing offices greater flexibility in scheduling hearings and is part of
SSA'’s plan to increase efficiency in the hearing process and reduce the backlog of cases.
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Our interviews with Hearing Office Directors and Senior Case Technicians also
identified that there were times when ALJs did not have as many hearings scheduled as
requested. In fact, 27 of the 48 Hearing Office Directors and 31 of the 49 Senior Case
Technicians we interviewed stated this concern. Further, 22 of these individuals stated
this was a regular occurrence. Like the ALJs, the Hearing Office Directors and Senior
Case Technicians stated the main reason not enough hearings were scheduled was
because of insufficient support staff to prepare cases.

Favorable Rates

Our analysis found that higher producing ALJs had higher favorable rates than lower
producing ALJs. Specifically, the higher producing ALJs we interviewed had an
average favorable rate of 72 percent whereas the lower producing ALJs we interviewed
had an average favorable rate of 55 percent (see Table 4).

Our comparison of the favorable rates of the ALJs we interviewed to the FY 2007 ODAR
national average favorable rate of 62 percent found that the higher producing ALJs were
the most significant contributors to ODAR's favorable rate. Specifically,

e 20 (65 percent) of the 31 higher producing ALJs we interviewed had favorable rates
above the national average and?®

e 9 (31 percent) of the 29 lower producing ALJs we interviewed had favorable rates
above the national average (see Table 4).%’

The higher producing ALJs achieved a higher favorable rate through on-the-record
(OTR) decisions.?® In fact, the higher producing ALJs had an average OTR rate of
35 percent while the lower
producing ALJs had an
average OTR rate of

11 percent (see Table 4).
Cases that are decided OTR

Table 4
FY 2007 Percentages of Favorable and On-the-

Record Decisions for Higher and Lower Producing
ALJs Interviewed

. ALJ Average | Percent of ALJs with | Percent of On-
takg Igss time because the Production | Favorable Favorable Rate 62 the-Record
deC!S|0n should be more Level Rate Percent or Higher Decisions
obvious and does not Higher 71.50 64.52 34.97
require a hearing. Lower 54.73 31.03 11.21

Higher producing ALJs

% See Appendix D, Table 2 for the higher producing ALJs we interviewed who had favorable rates below
the national average in FY 2007.

7 See Appendix D, Table 1 for the lower producing ALJs we interviewed who had favorable rates below
the national average in FY 2007.

% OTR decisions occur when the claimant has waived the right to a hearing or when an ALJ or staff
member has determined that a decision can be issued without holding a hearing. OTR decisions are
generally favorable. Of the 547,951 dispositions issued by all ALJs in FY 2007, 84,800 (15 percent) were
OTR, of which 81,602 (96 percent) were favorable.
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issued more OTR decisions because they were more proactive in screening cases for
OTR decisions than were lower producing ALJs. ODAR management encourages ALJs
to screen cases, which involves reviewing cases where the files have not been worked up
to determine whether an OTR decision can be made.?® Of the 31 higher producing ALJs
we interviewed, 20 (65 percent) stated they regularly screen cases to identify OTR
decisions. However, only 10 (34 percent) of the 29 lower producing ALJs we interviewed
stated they regularly perform this screening.

Individual ALJ Preferences

During our interviews, the ALJs expressed individual preferences for processing cases.
We found that ALJs with certain preferences were more likely to be higher producing,
which can impact hearing office performance. These preferences include the amount of
time spent reviewing cases, the number of hearings scheduled, scheduling hearings
before case work-up, the length of hearings, the length of time to make decisions, use
of bench decisions, use of rocket dockets, and amount of edits to decision drafts.

Time Spent Reviewing Cases

ALJs review cases before holding hearings to determine the need for expert opinions or
additional evidence and become familiar with the case facts. Our interviews disclosed
that 30 of the 31 higher producing ALJs spent an average of 1 hour or less to review a
case.*® However, 22 of the 29 lower producing ALJs took more than 1 hour (see
Appendix D, Table 1), with 7 (24 percent) of the 29 lower producing ALJs taking from

3 to 8 hours. Of the 48 mid-producing ALJs we interviewed, 44 took up to 2 hours to
review a case before the hearing. Therefore, the amount of time the lower producing
ALJs spent reviewing cases was a contributing factor for fewer dispositions.®

Number of Hearings Scheduled

ALJs inform hearing office staff of the number of hearings they would like to hold in a
given timeframe. We found that higher producing ALJs requested more hearings to be
scheduled. Specifically, the higher producing ALJs we interviewed requested between

% To work up a case file, a hearing office employee must organize medical documents chronologically,
number documents, remove duplicate documents, ensure all pertinent documents are appropriately
labeled, and prepare an exhibit list of pertinent documents.

¥ See Appendix D, Table 2 for the higher producing ALJ we interviewed who took more than 1 hour to
review a case before the hearing.

31 ODAR and SSA’s Office of Quality Performance are currently evaluating hearing-related task times.
However, as of May 2008, they had not determined what constitutes a reasonable amount of time for an
ALJ to review a case file before a hearing.
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10 and 50 hearings per week. However, the lower producing ALJs requested between
2 and 30 hearings per week (see Table 5).

Of the 48 HOCALJs we Table 5
interviewed, 41 expected each Number of Hearings Requested per Week by
ALJ to schedule at least 10 to Higher and Lower Producing ALJs Interviewed
20 hearings per week. All of Number of Hearings | Number of Higher | Number of Lower
the higher producing ALJs we Requested per Week | Producing ALJs | Producing ALJs
interviewed met or exceeded 1-4 0 3
the HOCALJs’ expectations for 5-9 0 8
the number of hearings per 10-14 / !
week.*® However, only ;g:;i Z ‘11
15 (52 percent) of the 29 lower 2529 3 2
producing ALJs we interviewed 30-34 3 1
met this expectation.®* 35-39 2 0

40-44 0 0
Interestingly, seven HOCALJs 4549 2 0
we interviewed who had lower Total™ 30 26

producing ALJs did not have an expectation for the number of hearings each ALJ
should schedule per week. One HOCALJ stated, “I cannot hold ALJs accountable for a
certain number of hearings per week.”

Scheduling Hearings Before Work Up

Based on our interviews, higher producing ALJs are more likely to schedule hearings
before the case files are worked up.®® Hearings must be scheduled at least 20 days in
advance because SSA policy requires the ALJ or hearing office staff to send the notice
of the scheduled hearing to the claimant at least 20 days before the hearing.3® Of the
31 higher producing ALJs we interviewed, 22 (71 percent) will allow cases to be

%2 Some ALJs do not hold hearings every week. For these ALJs, we provided an average number of
hearings requested per week. For example, if an ALJ requested 20 hearings every other week, we
reported that this ALJ requested 10 hearings per week.

% None of the higher producing ALJs we interviewed requested fewer than 10 hearings per week (see
Appendix D, Table 2). One higher producing ALJ did not request a specific number of hearings.

% See Appendix D, Table 1 for the lower producing ALJs that requested fewer than 10 hearings per
week. Three lower producing ALJs did not request a specific number of hearings.

% To work up a case file, a hearing office employee must organize medical documents chronologically,
number documents, remove duplicate documents, ensure all pertinent documents are appropriately
labeled, and prepare an exhibit list of pertinent documents.

% HALLEX [-2-3-15.
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scheduled for hearing before the case files are worked up.*” However, only
5 (17 percent) of the 29 lower producing ALJs we interviewed will allow cases to be
scheduled for hearing before the case files are worked up.>®

While ALJs would prefer to have case files worked up before hearings are scheduled,
this practice can have a positive impact on ALJ and hearing office productivity and
processing times because hearings can be scheduled sooner. Further, once the
hearings are scheduled, hearing office staff knows which cases to prepare for hearings.
Also, scheduling cases for hearing before work-up could alleviate ALJs not conducting
as many hearings because an insufficient number of cases were prepared.

Length of Hearings

Our interviews disclosed that higher producing ALJs held shorter hearings. The higher
producing ALJs we interviewed stated that hearings typically lasted less than 1 hour.*
However, the lower producing ALJs we interviewed stated their hearings lasted from
30 minutes to over 1.5 hours Table 6

(see Table 6). Of the

: i Length of Hearings of Higher and Lower
48 HOCALJs we interviewed,

Producing ALJs Interviewed

33 (69 percent) expected Typical Length of Number of Higher | Number of Lower
hearings to last less than Hearings Producing ALJs | Producing ALJs
1 hour.** The ALJs who held Less than 30 minutes 7 0
shorter hearings could hold 30 minutes — 1 hour 23 12

more hearings and had more 1 hlogr ‘Zlhf:)hours 8 125

. . O — urs

time to review cases and kS 0 o5

prepare decisions.*?

¥ See Appendix D, Table 2 for the higher producing ALJs we interviewed who did not allow cases to be
scheduled for hearing before the case files were worked up.

% See Appendix D, Table 1 for the lower producing ALJs we interviewed who did not allow cases to be
scheduled for hearing before the case files were worked up.

% One higher producing ALJ stated that the length of hearings depended on the complexity of the issue
and did not feel comfortable providing an average length of hearings.

9 None of the higher producing ALJs we interviewed stated their hearings typically lasted longer than one
hour (see Appendix D, Table 2).

*1 See Appendix D, Table 1 for the lower producing ALJs we interviewed whose hearings typically lasted
longer than 1 hour.

*2 The length of hearings may be related to the use of medical and vocational experts. See page 14 of
this report for a discussion on the Use of Experts.
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Length of Time to Make Decisions

Our interviews disclosed that some ALJs had more difficulty making decisions on cases
after the hearings than other ALJs, which increases case processing times. Of the

31 higher producing ALJs we interviewed, 18 (58 percent) spent minimal time on cases
after the hearing, typically taking less than 1 hour to review the case and make a
decision. However, only 7 (24 percent) of the 29 lower producing ALJs we interviewed
made this statement. Further, 25 (52 percent) of the 48 mid-producing ALJs we
interviewed stated they spent minimal time on cases after the hearing. One higher
producing ALJ and 9 lower producing ALJs we interviewed stated they spent at least

1 hour on cases after the hearing, with 1 lower producing ALJ taking up to 10 hours to
make decisions (see Appendix D).** The ALJs who spent minimal time on cases after
the hearing stated they reviewed the file carefully before the hearing and made notes
during the hearing so they could quickly make a decision and write instructions to the
decision writers.**

Bench Decisions

ALJs can issue bench decisions when they have sufficient evidence to support a fully
favorable decision at the hearing. ALJs who choose to make fully favorable decisions at
hearings are required to include a prescribed checksheet in the administrative record.
The checksheet sets forth the key data, findings of fact, and narrative rationale for the
decision. The checksheet is entered as an exhibit in the record when the ALJ
announces the fully favorable decision at the hearing. After the hearing, the ALJ issues
a written notice of the oral decision that incorporates by reference the findings of fact
and the reasons stated at the hearing. Bench decisions can be made on initial adult
disability cases for Title 1l or XVI; claims for disability benefits as a disabled widow,
Widowez,sor surviving divorced spouse; or claims for Title XVI benefits by a child under
age 18.

Four (14 percent) of the 29 lower producing ALJs we interviewed issued bench
decisions in FY 2007 (ranging from 1 to 18 bench decisions during the year).*°
However, 18 (58 percent) of the 31 higher producing ALJs we interviewed issued bench

*3 There were 12 higher producing ALJs and 13 lower producing ALJs who did not specify the amount of
time they spent on cases after the hearing.

* As of May 2008, ODAR and Office of Quality Performance had not determined what constitutes a
reasonable amount of time for an ALJ to make a decision after a hearing. However, ODAR has a
benchmark of 7 days for ALJs to move cases to the next stage of case processing after a hearing has
been held.

S HALLEX I-5-1-17.

“5 See Appendix D, Table 1 for the lower producing ALJs we interviewed who did not issue bench
decisions in FY 2007.
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decisions (ranging from 1 to 421 bench decisions during the year).*” Five of the higher
producing ALJs and six of the lower producing ALJs who preferred not to issue bench
decisions stated that bench decisions do not save time and they believe it is faster to
prepare instructions for a decision writer.

Rocket Docket

Our interviews disclosed that some ALJs who held rocket dockets had higher
productivity. A rocket docket refers to scheduling several cases of unrepresented
claimants at the same date and time for the same ALJ since these cases are likely to be
dismissed or postponed.*® For example, since unrepresented claimants are typically
less likely to appear at their hearings, rocket dockets allow ALJs to dismiss those cases
more timely, thus reducing the number of cases waiting to be scheduled for hearing.
The unrepresented claimants that do come to the hearing often decide during the
hearing that they want representation. Rocket dockets allow ALJs to postpone these
hearings for a later date once the claimant secures representation. ODAR does not
provide national implementation instructions for rocket dockets. Rather, each hearing
office uses rocket dockets according to their specific needs. One high producing
HOCALJ we interviewed stated that rocket dockets were one of the main reasons the
backlog in his hearing office was reduced. However, no data are maintained to indicate
whether rocket dockets are effective in managing caseloads.

Amount of Time Editing Decisions
The amount of time ALJs spend editing decision drafts prepared by decision writers

appeared to have an impact on productivity. Specifically, the lower producing ALJs we
interviewed were more likely

to have substantial edits to . . Il @ , .

e Decisions Requiring Substantial Edits by ALJs
the decision drafts than the :
higher producing ALJs we TBEAIEED
. . Percent of Number of : Number of
interviewed. In fact, Decisions Higher mrlerey efr L e Lower
12 (41 percent) of the 29 With Edits | Producing ALJs | PT09UCINg ALJS | 504 cing ALJs
lower producing ALJs we None 3 5 1
interviewed stated they had 1-25 26 30 12
substantial edits to over 26-50 1 7 3
50 percent of the decision 51-75 0 4 5
drafts prepared by the 76-100 0 1 7
decision writers (see Total™ 30 47 28

*" See Appendix D, Table 2 for the higher producing ALJs we interviewed who did not issue bench

decisions in FY 2007.

*® HALLEX 1-2-3-15 requires the ALJ or hearing office staff to send the notice of the scheduled hearing to
the claimant at least 20 days before the hearing.

*9 One higher and one lower producing ALJ would not comment on the percentage of decisions requiring
substantial edits due to the varying abilities of the decision writers in their hearing offices. Also, one mid-
producing ALJ did not have edits to decision drafts because the ALJ wrote all of his own decisions.
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Table 7 and Appendix D, Table 1). Conversely, none of the higher producing ALJs had
edits to more than 50 percent of their decisions (see Appendix D, Table 2).

The time ALJs spend editing draft decisions can take away from their time reviewing
other case files and holding hearings. The extent of edits on decision drafts may be
impacted by the individual ALJ’s preferences for written decisions. For example, in one
hearing office, we interviewed a higher and lower producing ALJ along with one
mid-producing ALJ who all used the same group of decision writers. According to our
interviews, the lower producing ALJ had substantial edits on 95 percent of the decision
drafts while the higher producing ALJ had substantial edits to less than 25 percent of
decision drafts. The mid-producing ALJ in this office had substantial edits on between
25 and 50 percent of drafts. Obviously, these ALJs had differing levels of expectations
for the decisions written in this office.>

Agency Processes

There are certain aspects of the hearing process that an ALJ and hearing office staff
may not have as much control over but can impact ALJ and hearing office productivity
and processing times. These factors include the use of experts in hearings and
postponements of hearings.>*

Use of Experts

SSA policy requires that ALJs review all the evidence before a hearing to determine
whether a medical or vocational expert opinion is needed. ALJs must obtain the opinion
by requesting the medical or vocational expert either testify at a hearing or provide
answers to written interrogatories.®® ALJs are given the discretion to determine when to
obtain a medical expert opinion unless one of the following applies, in which case ALJs
are required to obtain a medical expert opinion.

e The Appeals Council or Court orders a medical expert opinion.

* The Findings Integrated Templates (FIT) Decision Writing System was designed to improve the
timeliness and accuracy of written decisions. We did not identify whether FIT was used to prepare the
decisions requiring substantial edits by ALJs we interviewed. However, at the end of FY 2007,
approximately 90 percent of decision writers nationwide were using FIT. See Appendix H for a
description and current status of the FIT initiative (page H-5) and the Continuing Decision Writer
Productivity Improvement initiative (page H-9).

*! The request from the Congressmen inquired as to whether travel to remote hearing sites is a factor that
impacted ALJ productivity and processing times. However, our analysis did not disclose that travel to
remote sites had a measurable impact on productivity or processing times.

2 HALLEX I-2-5-30.
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e The ALJ needs to evaluate and interpret background medical test data.>*

e The ALJ is considering a finding that the claimant’s impairment(s) medically equals a
medical listing.>*

Although ALJs were given discretion on when to use medical experts in many cases,
some ALJs used medical experts at nearly all their hearings. In fact, 6 (21 percent) of the
29 lower producing ALJs we interviewed used medical experts in over half their hearings
in FY 2007 (see Appendix D, Table 1), which likely resulted in longer hearings (see Table
8). However, only 2 (6 percent) of the 31 higher producing ALJs we interviewed used
medical experts in more than half their hearings (see Appendix D, Table 2).

As with medical experts, ALJs are required to obtain a vocational expert opinion when
directed by the Appeals Council or Court. However, in all other circumstances, ALJs
have the discretion to obtain a vocational expert opinion.> All but one of the ALJs we
interviewed used vocational experts in their hearings to some extent.*® In fact,

21 (72 percent) of the 29 lower producing ALJs we interviewed used vocational experts
in over half their hearings in FY 2007 (see Appendix D, Table 1), which likely resulted in
longer hearings (see Table 8). However, only 10 (32 percent) of the 31 higher
producing ALJs used vocational experts in more than half their hearings (see

Appendix D, Table 2).

Table 8
FY 2007 Expert Use in Hearings by ALJs Interviewed

Use of Medical Experts Use of Vocational Experts
Percent of | Number of | Number of | Number of | Number of | Number of | Number of
Experts Higher Mid- Lower Higher Mid- Lowering
Used in Producing | Producing | Producing | Producing | Producing | Producing
Hearings ALJs ALJs ALJs ALJs ALJs ALJs
None 4 3 6 0 0 1
1-25 25 32 14 12 10 3
26-50 0 7 3 9 6 4
51-75 2 5 3 8 22 16
76-100 0 1 3 2 10 5
Total 31 48 29 31 48 29

> HALLEX I-2-5-14 D. ALJs may request background medical test data when a medical report provided
by treating or other medical sources raises a question about the accuracy of the medical test results.
Examples of background medical test data include actual x-ray films that support radiologists’ reports of
X-rays or answer sheets or drawings that support a psychological test report. ALJs’ requests for
background medical test data should be rare.

> HALLEX I-2-5-34 B.

** HALLEX I-2-5-50 B. According to SSA, management information shows the use of vocational experts
correlates with legal sufficiency.

*5 One lower producing ALJ we interviewed issued four dispositions during FY 2007, but none involved
hearings. However, during our interview, we learned that this ALJ would use vocational experts in
hearings if required.
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Postponements

ALJs are required to postpone hearings if the claimant or their representative objects to
the time and place of the hearing. Specific circumstances where an ALJ must postpone
hearings include the following.

e The claimant or representative objects to appearing by video teleconferencing.
e The evidence supports one of the following

o The claimant or representative is unable to attend or travel to the scheduled
hearing because of a physical or mental condition, incapacitating injury, or
death in the family.

o If severe weather conditions make it impossible to travel to the hearing.”’

ALJs may postpone hearings under other circumstances if the claimant shows “good
cause.” In considering whether the claimant has shown “good cause,” the ALJ must
consider the reason for the requested postponement, the facts supporting the request,
and the impact of the proposed postponement on the efficient administration of the
hearing process. Examples of circumstances where an ALJ may postpone hearings if
good cause is shown include the following.

e The claimant attempted to obtain a representative but needs additional time;

e The representative was appointed within 30 days of the scheduled hearing and
needs additional time to prepare for the hearing;

e The representative has a prior commitment in court or at another administrative
hearing;

e A witness is unable to attend the scheduled hearing, and the evidence cannot be
otherwise obtained;

e Transportation is not readily available to the claimant; and

e The claimant is unrepresented and unable to respond to the notice of hearing due to
a physical, mental, educational, or linguistic limitation.*®

Although most of the ALJs we interviewed stated that less than 25 percent of their
hearings were postponed, we found that lower producing ALJs had more hearings
postponed. In FY 2007, 15 (52 percent) of the 29 lower producing ALJs we interviewed
had 25 percent or more of their hearings postponed while only 10 (32 percent) of the
31 higher producing ALJs we interviewed had 25 percent or more of their hearings
postponed (see Appendix D).

Postponements of hearings can lead to lower productivity and higher processing times
for ALJs and hearing offices. Postponements impact processing times because they
add to the overall time the case is awaiting a decision. Further, postponements can

" 20 C.F.R. 404.936(e) and 416.1436(e).

8 20 C.F.R. 404.936(f) and 416.1436(f). See also HALLEX 1-2-3-10 E.2 and G.
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impact productivity when offices or ALJs do not have cases ready to be processed in
place of postponed cases. In October 2007, the Chief ALJ sent a letter to ALJs
encouraging them to “...hold hearings unless a good reason exists to cancel or
postpone the hearing.”

MANAGEMENT OF ALJ PERFORMANCE

Chief ALJs at all levels use management tools and practices to oversee ALJ
performance. While SSA can take disciplinary actions against ALJs, the actions taken
in the past 3 years have been primarily related to conduct rather than performance.
However, there are actions pending against ALJs on issues related to performance.

Management Tools

The most prevalent tool used by management to oversee ALJs is ODAR’s Case
Processing and Management System (CPMS). CPMS includes numerous reports that
allow management to identify for each ALJ the number and types of dispositions issued,
the number of cases pending, the number of cases that exceed benchmarks, the current
status of each case, processing times, etc. The RCALJs and HOCALJs we interviewed
speak individually with ALJs to address concerns resulting from their review of CPMS
reports and offer assistance when needed. Further, the RCALJs and HOCALJs
periodically meet with ALJs to discuss management initiatives and office goals.

HOCALJs monitor the performance of the ALJs in their offices but to varying degrees.
Most of the HOCALJs we interviewed monitored the number of hearings each ALJ
scheduled and will meet with ALJs who schedule fewer than the HOCALJ expects. In
fact, five HOCALJs stated they actually approve the number of hearings ALJs schedule.
It appears this practice is beneficial since ODAR ranked 4 of these 5 HOCALJs' offices
in the top 30 hearing offices for productivity. However, less than half the HOCALJs we
interviewed monitored the number of OTR decisions or bench decisions per ALJ, which
are factors we identified as having an impact on productivity and processing times. The
HOCALJs that do not perform this monitoring stated that it would intrude on an ALJ’s
decision-making process.

Interestingly, many of the hearing office staff we inte